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MEMORANDUM ON PROPOSED AMENDMENTS TO THE PENAL CODE
AND THE CRIMINAL PROCEDURE CODE

INTRODUCTION

The Women’'s Centre for Change, Penang (WCC) welsothe Select Committee
Report which was prepared after many hours of daatgan with NGOs and members of
the publi¢. The WCC applauds the government in adopting autative approach in

the process of undertaking law reform to meet thelenges and dynamism of today’s
Malaysian society.

Whilst the Joint Action Group (JAG)gainst Violence against Women (which includes
the WCC) had the opportunity to make presentatiortee Select Committdethe WCC
views with concern some of the proposals put foduay the Select Committee in its
Report as a number of JAG’s recommendations weherenot adopted or were adopted
in piecemeal fashion, thereby reducing the effectass of the proposed sections.

For instance, JAG in its earlier proposals had aetmgnsively dealt with pressing issues
in relation to rape and other sexual offences aadl groposed amendments which were
adapted from the responses of other countries ¢osttime issues. Whilst the Select
Committee responded positively to JAG’s recommadndat unfortunately the proposals

actually put forward by the Select Committee inirtigeport do not adequately address
the issues and may even be counter-productive.

JAG had also proposed that a separate crime of édom violence” be introduced
because domestic violence is characterised byiti@pedcts of violence over a period of
time and the trauma caused by such repetitive mi@lemust be distinguished from
isolated incidents of hurt in a non-domestic sitwatHowever, the Domestic Violence

! See the Laporan Jawatankuasa Pilihan Khas DewagaR&ntuk Mengkaji Rang Undang-Undang
Kanun Keseksaan (Pindaan) 2004 dan Rang UndangAgndanun Tatacara Jenayah (Pindaan) 2004
(“the Select Committee Report”).

2 JAG comprises the WCC, Women’s Aid OrganisationA@Y, Women’s Development Collective
(WDC), All Women’s Action Society (AWAM), Sistersnilslam (SIS) and Malaysian Union Trade
Congress (MTUC) Women’s Committee.

3 See JAG's Memorandum to the Special Select Comenittie Penal Code (Amendment) 2004 and
Criminal Procedure Code (Amendment) 2004 datel @8tober 2004 (“the 2004 Memorandum”) and
Memorandum to the Special Select Committee on #aPCode and Criminal Procedure Code dated
August 2005 (“the 2005 Memorandum”), respectivélige full text of these Memoranda may be accessed
at WCC'’s website www.wccpenang.orglunder the links ‘Activities’ and ‘Legal Reformdr more
specifically at the following URL:

http://www.wccpenang.org/wcc/index.php?option=coontent&task=category&sectionid=4&id=16&lte
mid=101




Act does not make domestic violence a crime as,siefs leaving the police with no
alternative but to charge the perpetrators of ddmemlence for causing hurt under the
Penal Code. The WCC is therefore deeply disappiititat the Select Committee had
not considered it important enough to criminalisendstic violence.

JAG had further proposed that “stalking” be madeo#fiance because studies in other
countries demonstrate a strong link between stgl&imd other forms of physical violence
including rape and murder. This proposal, too, n@staken up by the Select Committee.

It is the WCC'’s hope that the above as well asragsies and concerns contained herein
will be studied further by this august house toueaghat the amendments proposed to
our criminal laws may fully address the spectrunsaicerns brought about by the reality

of the experiences faced by Malaysian women and men

WCC wishes to acknowledge the input of the othermbms of JAG in this
Memorandum.



PROPOSED AMENDMENTS TO THE PENAL CODE

l. Rape & Other Sexual Offences

A. Section 375, Penal Code
Definition of “rape”

Select Committee’s recommendation

The Select Committee proposes to extend the defndtf rape to include, vide a new
paragraph (f), the following :-

“(f) [rape] with consent, when the consent is altal by using higposition of authority

over her or because girofessional relationship or other relationship of trust
inrelation to her;” [emphasis added]

The WCC’s comments

The WCC welcomes the Select Committee’s attemjgidtiress the many complaints of
rape by persons who abuse their positions of pawerust vis-a-vis the victims, for
example cases of rape by bomohs and mediums assvedipe of persons in custody or
persons residing in institutions. The consent ofmeo in such positions should be
deemed vitiated and rendered inoperative due to ithigalance of power in the
relationship.

However, the WCC would like to suggest that morg@leasis be placed on the element of
abuse of power that is an essential ingrediertisfdffence.

The WCC therefore recommends that the earlier dwdtion proposed by JAG in the
2005 Memorandum, which reads as follows, be adopted

“(H) with her consent, when the accused being alghe servant or a person in a
position of trust, power or authority or a personittv whom the complainant is in a
relationship of dependency abusesch position to obtain consent.Jemphasis added]

In addition to the above, the following elementghaf definition and scope of rape which
were proposed in the 2004 and 2005 Memoranda heee keft out and should be
addressed or incorporated accordingly:-

(@) rape with consent when the woman is_incapalofeunderstanding the nature
and consequences of that to which she gives congentiphasis added] (e.g.
mentally disabled women); and

“ Please note that this provision addressing rap&ual intercourse by persons in authority is athfrom
equivalent provisions in the Indian Penal Code 1866 the Canadian Criminal Code.



(b) rape where the complainant, having consented elgage in sexual activity,
expresses, by words or conduct,_a lack of agreententontinueto engage in
sexual intercoursgemphasis added].

The following explanatory notes should also be rpocated, ie. :-

0] that penetration_to_any extents sufficient to constitute sexual intercourse
[emphasis added]

(i) it is not a defence if the accused believedthhe complainant consented, if the
accused’s belief arose from self-induced intoxiftaan, recklessness or willful
blindness or if the accused did not take reasonabteps to ascertain that the
complainant was consenting; and

(i) it is not a defence to the charge of rape théhe accused believed that the
complainant is over 16 years of age if the accuskd not take reasonable steps
to ascertain her age.

These proposed amendments reinforce the prindiaiethe key element in rape is the
absence of consent to sexual intercourse andttiahecessary for a man to take active
steps to ascertain whether the woman consentstmlsmtercourse notwithstanding her
level of engagement in other forms of sexual afgtivipart from that, the amendments
also seek to protect women with mental or physicsability from being taken advantage
of.

B. Exception to Section 375 & Proposed new Secti®Y5A, Penal Code
Marital rape

Select Committee’s recommendation

The Select Committee does not propose that theaheajpe exception be removed from
Section 375.

However, the Select Committee proposes to introtluedollowing new offence :-
New Section 375A — Husband causing hurt in order thave sexual intercourse
“375A. Any man who during the subsistence of a valid rage causes hurt or fear of

death or hurt to his wife or any other person ideorto have sexual intercourse with his
wife shall be punished with imprisonment for a texmch may extend to five years.”



The WCC’s comments

The WCC commends the Select Committee for theipgeition of sexual violence
within marriage. However, this new sectionnigt a substitute for the removal of the
marital rape exception to Section 375. The SelexhQittee’s retention of the existing
exemption of marital rape amounts to a failuregoognise that a husband can commit
rape of his wife.

Marital rape is an extremely serious crime, prevaldroughout Western and Eastern
societies. Women who experience rape in marriagéersisevere physical and
psychological trauma from the abuse, which is ofegpeated many times. In Asia and
around the world, many countries have abolishedntlagital rape exception, thereby
providing for the possibility of prosecuting husbarwho rape their wives. This has been
extremely important symbolically in these countrias it demonstrated the government
and society’s evolving respect for women and thedrte protect women from all forms
of violence. Eliminating the marital rape exceptgends a clear signal that any rape —
within or outside a marriage — is inherently wrargl unacceptable in a modern society.

The WCC is therefore unwavering in its oppositiortlte marital rape exception and we

maintain our stand accordingly.

C. Section 376, Penal Code
Punishment for rape

Select Committee’s recommendation

The Select Committee proposes that sentencesfefafit weight be imposed on rape in
varying circumstances. The amendments proposekdeb@ dmmittee include the removal
of the minimum sentence of 5 years’ imprisonmentases of rape in general and the
inclusion of a variety of circumstances under whielavier sentences would be imposed
accorc:ji_)ngly, including punishment with death inesasvhere the death of the woman is
caused.

The WCC’s comments

The WCC is of the view that theinimum sentence of 5 years’ imprisonment ought to
be retainedin cases of rape in general in order to refleetdbverity of the crime. Failure
to impose a minimum sentence may lead to rapidt;ngeaway with a one or two year
jail term (or even less), a sentence that couldact be lighter than the theft of a
motorcycle, as was the situation prior to the idtrction of the minimum rape sentence.

® It is to be noted that JAG is against corporal eagital punishment in line with universal humaghts
principles. JAG therefore urges the governmemmtimduce effective forms of punishment and deteree
for different crimes in the light of new evidenasdagood practices.



The Select Committee’s basis for removing the minimsentence is to avoid injustice
towards young offenders in “suka sama suka’- typeasons. If so, thetthe removal of
the minimum sentence should apply ortly these situations and not across the board.

In any event, the sentencing of young offendersdaslt with under the Criminal
Procedure Code (CPC) both in Sections 293 (youthfiiénders) and 294 (first
offenders).

The WCC lauds the inclusion of the circumstancesraming heavier sentencing as a
commendable measure towards the effective (if mptess) recognition ofggravated
rape as an offence under our criminal law.

However, the following circumstances amounting tgravated rape proposed in the
2004 and 2005 Memoranda have been omitted and ¢oidig included or addressed as
such:-

(@) where the offender is infected with communieatikeases such as HIV/AIDS or
other STDs;

(b) where the victim is mentally ill or physically mentally disabled;
(c) where the offence is committed by more thanmae [i.e. gang rape]; and

(d) where the victim is intoxicated or drugged

With reference to the Select Committee’s proposesv rSection 376(2)(c) which
prescribes higher penalty for rape where “the affewas committed in the company of
or in the presence of any other person”, it is ingo@t to note that this subsection does
not cover situations of gang rape where the rageeipetrated by a group of offenders
who take turns to rape the victim separately intlaoroom or place.

It is also important that the application of thiksection be expressly extended to cover
situations where the offence is committed in thengany of or in the presence of any
other persowirtually or where the commission of the offenceriscorded.

The WCC also notes that the Select Committee hiagenognisedecond or subsequent
rape as a offence warranting a heavier sentence, aspvagosed in the JAG’s 2005
Memorandum.



D. Section 376A, Penal Code
Incest

Select Committee’s recommendation

The Select Committee does not propose any amendittetitis section in its Report.

The WCC’s comments

The WCC is of the view that the definition of intesder this section should include, in
addition to sexual intercourse, sexual connectisrdefined under the proposed new
Section 377CA below.

The WCC also recommends that the following be ipomated into the definition of
incest:

@) an explanatory note stating that penetraticemipextent is sufficient to constitute
the sexual intercourse or sexual connection;

(b) exceptions to the offence of incest, i.e. asperis not said to have committed
incest:

0] if the person has sexual intercourse or sexwainection under fear of
injury or under a misconception of fact; or

(i) if the person has sexual intercourse or sexual exdion due to
unsoundness of mind or mental incapacity, wheth@mpbrary or
otherwise, or inability to understand the nature #ime consequence of
incest; or

(i) if the person has sexual intercourse or sexual extion due to coercion,
manipulation, undue influence, assertion of authipr breach of trust
exercised or committed by the other person doiegattt; or

(iv)  if a person is under sixteen years of age;

(© an explanatory note stating that for the puegosf this section, reference to the
(prohibited degrees of) relationships under thistise includes relationships
corresponding to a step relationship, arising dutahabitation in a de facto
relationship or because of a foster relationship @gal arrangement.

“Sexual connection” must be included so that thierafe of incest is not confined to
cases where sexual intercourse can be proven arldebyame token to cover cases of
incest committed by family members of the same sex.

The exceptions proposed by the WCC serve to protetims of incest from being
charged with the offence themselves when they tep@nd to encourage victims to
come forward and report these incidents accordingly



All situations in which consent ought to be deemeatlated must be adequately
addressed, as often there is a power imbalanceebatiine perpetrator and the victim by
nature of the familial relationship between them.

The meaning of “relationship” should be extended include de facto familial

relationships, e.g. in cases of adoption or fosteri

E. Section 376B, Penal Code
Punishment for incest

Select Committee’s recommendation

The Select Committee does not propose any amenditeetitis section in its Report.

The WCC’s comments

Whilst the WCC agrees that the existing minimum amekimum sentences of 6 to 20
years’ imprisonment are sufficient, we are of ti@wthat it would be more appropriate
to prescribe heavier minimum sentences in casescebt committed against juveniles
and for second or subsequent offences to distinghes various degrees of offences.

It is also felt that the Court ought to be givea glower to direct, in addition to any other
sentence pronounced, that the offender be refaoa@habilitation treatment such as
counselling.

F. Sections 377A, 377B and 377C
Carnal intercourse against the order of nature, puishment thereof and
carnal intercourse against the order of nature witlbout consent, etc.

Select Committee’s recommendation

The Select Committee does not propose any amendrtetitese sections in its Report.

The WCC'’s recommendations

The WCC recommends that these sections be deldimgkether, in the light of our
recommendations on proposed new Section 377CA below



G. Proposed new Section 377CA, Penal Code
Sexual connection by object

Select Committee’s recommendation

The Select Committee proposes to introduce a ndenodé of sexual connection by
object as follows:-

Sexual connection by object

“377CA. Any person who has sexual connection with angpeeson by the introduction
of any object into the vagina or anus of the othperson without the other person’s
consent shall be punished with imprisonment foemntwhich may extend to twenty
years and shall also be liable to whipping.

Exception — This section does not extend to wheearttroduction of any object into the
vagina or anus of any person is carried out forinaar law enforcement purposes.”

The WCC’s comments

While the WCC welcomes the introduction of Sect®fVCA, we feel that the section
should also include the following:-

€)) the insertion of other parts of the body, diggers, into the victim’s bodily
orifices, as the Select Committee has pointed loait ‘Object” merely carries its
ordinary meaning and by implication does not inelather parts of the body;

(b) the introduction of objects or parts of thelpanto the victim’smouth;

(© the circumstances in which the victim’s consentitisted under Section 375;

(d) a minimum sentence of 5 years’ imprisonment;

(e) that the commission of the offence must beséxual gratification; and

() an explanatory note to the section to statd fhenetration to any extent is

sufficient to constitute the sexual connection ssaey to the offence described in
this section.



[l Enticing or Taking Away or Detaining with a Cri minal Intent a Married
Woman

A. Section 498, Penal Code
Enticing or taking away or detaining with a criminal intent a married
woman

Select Committee’s recommendation

The Select Committee does not propose any amendittetitese section in its Report.

The WCC’s comments

The WCC recommends that this section be deletedjether since it demeans women
and violates their dignity. This section objecsfi#omen and denies them the ability to
decide for themselves. As much as there is no cofmenticing a married man, there
should not be a crime of enticing a married woman.

. Domestic Violence

A. Proposed new offence of domestic violence

Select Committee’s recommendation

The Select Committee report is silent on the inoapon of a new offence of domestic
violence and there are no recommendations by theniittee to extend the existing
provisions on assault, etc. to cover cases of dtonaslence.

The WCC’s comments

The WCC recommends that a separate offence of dunweslence be introduced in the
Penal Code.

The definition of this new offence of domestic @onte under the Penal Code should not
only espouse the existing definition provided unither Domestic Violence Act, it should
also be extended, where relevant, to include :

€)) causing psychological or emotional injury;

(b) stalking or intimidating the victim by threatqersistent communications,
persistent ridicule or belittlement or other formisemotional or psychological
abuse;

(c) giving, sending, transmitting or publishingexftive materials to the victim or in
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such a way that the offensive material will be fdloy or brought to the attention
of the victim;

(d) willfully or knowingly placing the victim in far of physical, psychological or
emotional injury;

(e) instances where the act is directed againsoffiemder’'s spouse whether de jure
or de facto, the offender’s former spouse, a merobéne family, a person who
ordinarily shares a household with the offender angderson who has a close
personal relationship with the offender (to be dateed with regard to the nature
and intensity of the relationship); and

() in instances where the offender compels théimido engage in any conduct or
act, the said conduct or act need Ipetan act from which the victim has a right to
abstain (unlike in the existing Domestic Violencet)A

Domestic violence is a unique type of crime, chi@@eed by repetitive and habitual
violence and intimidation in an intimate setting.cannot be adequately addressed by
existingPenal Code measures, which are drafted to address indivigktal of violence or
intimidation rather than repetitive acts. Simplyagding an offender with one, two, or
even five individual counts of “voluntarily causihgrt” does not do justice to months or
years of repetitive acts of physical, verbal, séxamotional, and psychological abuse
which a victim may have experienced. By includingeparate offence called “Domestic
Violence”, the seriousness of repetitive violentam intimate setting can be addressed.

The WCC recommends punishment of imprisonment fiara which may extend to 10
years or with fine which may extend to RM5,000-00nath both and that the offender
may also be ordered to participate in an apprapraunselling programme designated
by the court.

ALTERNATIVELY, if domestic violence cannot be madeseparate offence as proposed
above, the WCC recommends that the following existprovisions be amended to
provide for heavier sentencing in domestic violeoases :

(1) Section 323 (punishment for voluntarily caushngt);

(i) Section 325 (punishment for voluntarily caugigrievous hurt);
(i)  Section 341 (punishment for wrongful restrigjn

(iv)  Section 342 (punishment for wrongful confinemte

(V) Section 350 (criminal force);

(vi)  Section 351 (assault);

(vii)  Section 426 (punishment for committing misef)j and

(viii) Section 506 (punishment for criminal intinaton).

11



V.

A.

Stalking

Proposed new offence of stalking

Select Committee’s recommendation

The Select Committee Report makes no mention ofctbation of a new offence of
stalking.

The WCC’s comments

The WCC proposes that a new offence of “stalking/incorporated in the Penal Code as
follows :-

The crime of stalking is committed when a person, with intent to causether person
physical or mental harm or to be apprehensive oaffel, engages in :

(a)
(b)
()
(d)
(€)
(f)

(@)

(h)

(i)

@)

following the other person or anyone known tteem;

keeping the other person or anyone known terhunder surveillance;
repeatedly communicating with, either directty indirectly, the other person or
anyone known to them,;

loitering outside the residence or workplacé the other person or anyone
known to them,;

loitering outside a place that the other pems@r anyone known to them
frequents;

entering or interfering with the property oftie other person or anyone known
to them;

sending offensive material to the other person anyone known to them or
leaving offensive material where it is likely to leund by, given to or brought
to the attention of the other person or anyone knoto them;

publishing or transmitting offensive materiah such a way that the offensive
material is likely to be found by, or brought to ¢hattention of, the other person
or anyone known to them,;

using the internet or any other form of electnic communication in a way that
could reasonably be expected to cause the othes@erto be apprehensive or
fearful;

acting in another way that could reasonably kexpected to cause the other
person to be apprehensive or fearful

It should be added that for purposes of this sectam offender is taken to have the
requisite intent if at the time, he or she knewoaoght to have known that the conduct

® Adapted from Section 562AB of the New South Walrames Act 1900, Section 192 of Tasmania’s
Criminal Code 1924 and Section 264 of the Cana@iaminal Code.
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would or would be likely to cause the victim phydicor mental harm or to be
apprehensive or fearful and that the prosecutiamtsrequired to prove that the person
alleged to have been stalked or intimidated actdelired physical or mental harm.

V. Terrorism

A. Section 130B of the Penal Code (Amendment) Ac6Q3
Definition of “terrorist act”

Select Committee’s recommendation

The Select Committee proposes to retain the follgnelements in the definition of
“terrorist act”:

€)) Section 130B(2)(i): “any act or threat of action within or beyond Ilgsia that
involves prejudice to national security or pubkdety”;

(b) Section 130B(2)(bb) “where the act or threat is intended or may seably be
regarded as being intended to influence or contige@overnment of Malaysia or
the Government of any State in Malaysia, any otbevernment, or any
international organization to do or refrain fromrpany act”

In addition, the Select Committee proposes thatfélewing condition be included in
the definition of “terrorist act”:-

Section 130B(2)(b) :“the act is done or the threat is made with theenhon of
advancing a political, religious or ideological sal

At the same time, the Select Committee proposes daocacy, protest, dissent or
industrial action which is not intended to causdoss bodily injury to a person, to
endanger the life of a person, to cause a perst@dth, or to create a serious health risk
to the health or safety of the public or a sectwdrthe public be excluded from the
definition of “terrorist act”.

The WCC’'s comments:

In principle, the WCC does not support the creatbrihe offence of terrorism in the
Penal Code.

Also, notwithstanding the Select Committee’s attemapintroduce safeguards to allow
for “advocacy, protest, dissent or industrial actwhich is not intended to cause serious
bodily injury to a person, to endanger the lifeagberson, to cause a person’s death, or to
create a serious health risk to the health orgafiethe public or a section of the public”,
the WCC is concerned that Section 130B is ambigyodsafted and may result in
misapplication. The WCC therefore calls for a rewad the drafting of the section.

13



PROPOSED AMENDMENTS TO THE CRIMINAL PROCEDURE CODE

l. Youthful offenders

A. Section 2, Criminal Procedure Code
Definition of “youthful offender”

Select Committee’s recommendation

The Select Committee proposes the following de@niof “youthful offender” :-
“Youthful offender” means a person convicted of affence punishable by fine or

imprisonment who isf or above the age of eighteen and below the agetwenty-one.
[emphasis added]

The WCC’s comments

JAG had in the 2004 and 2005 Memoranda proposedthieadefinition of “youthful
offender”, which originally applied only to childnebetween the ages of 10 and 16 years,
be extended to include any child under the ageBojehrs, and that all references to the
Juvenile Courts Act be substituted with the Chilet.A

The WCC thereforedisagrees with the Select Committee’s proposed definition of
“youthful offender” as we are of the view that thevileges of a child offender should
not be extended to offenders above 18 years of age.

The WCC reiterates :

(@) that the sentences prescribed under Sectioniz293he punishment section for
youthful offenders) are appropriate only for offer&lunder 18 years of age;

(b) that offenders between the ages of 18 to 21 beajnstead be dealt with under
Section 294 (i.e. the punishment section for ffénders) in appropriate cases,
as the said section also provides for binding ev@&ffenders under a bond; and

(c) that the definition of “youthful offender” undehe Criminal Procedure Code
should be made consistent with the definition dfife’ under the Child Act
2001.

Moreover, it is clear that by requiring that alfereences to the Juvenile Courts Act in

Section 293 be substituted with the Child Act, thiention of the proposal is that the
provision is only to apply to children under 18 sgeaf age.

14



Incidentally, the WCC is of the view that the semi of community service proposed by
the Select Committee as part of the amendmentsetbidd 293 should apply to all
offenders regardless of age, and not only to yolitbffenders. This section would
operate to ensure that those who are convicteetby pon-violent crimes should not be
placed in prison with hardened criminals.

I. Arrest without warrant

A. Section 23, Criminal Procedure Code
When police or penghulu may arrest without warrant

Select Committee’s recommendation

There are no recommendations on this section iséhect Committee Report.

The WCC’s comments

The WCC, as per JAG’s 2004 and 2005 Memoranda,osespthat the powers of arrest
of any police officer or penghulu without an ordesm the Magistrate and without a
warrant include the arrest of any person againstmwhn Interim Protection Order (IPO)
has been issued under the Domestic Violence Actvdra has contravened that IPO or
Protection Order (PO) as specified in Section 7T2js would allow a police officer or
penghulu to arrest any person who is to be chaugddr the proposed domestic violence
provisions.

This is because at present, the inability of thecpdo act on violations of IPOs without a
warrant impedes effective enforcement of the Doimé&&blence Act.

1. Public Prosecutor’s powers in respect of terragism offences

A. Proposed new Section 106C, Criminal Procedure @e (Amendment) Bill
2004
Power to intercept communications and admissibility of intercepted
communications

Select Committee’s recommendation

The Select Committee recommends that this secgoretained as it is notwithstanding
input from various parties including SUARAM, ALIRANd JAG as it is of the view
that the existing provisions are necessary to ptabe public against terrorism.

15



The Committee further states that the Public Putses powers as contained in the
existing Section 106C are justified on the groutidd immediate action must be taken
for the Prosecutor to authorize the interceptioncommunications by the police.
Moreover, similar provisions are to be found in tKHe&napping Act 1961, Anti-
Corruption Act 1997 and Dangerous Drugs Act 1952.

The WCC’s comments

The WCC wishes to reiterate our position that themast be sufficient safeguards
incorporated to prevent any arbitrary exercisehese powers and the infringement upon
the privacy of any individual in the guise of pratiag a terrorist offence.

The WCC therefore recommends that this provisioratvended so that the power to
authorise interception of communications be giwvethe Court on the application of the
Public Prosecutor if he had reasonable groundbdbeving that the communication will
contain information relating to the commission dégorist offence, and not otherwise.

V. Police powers in non-seizable offences

A. Section 108, Criminal Procedure Code
Procedure in non-seizable cases

Select Committee’s recommendation

There are no recommendations by the Select Conanatighis section.

The WCC’s comments

The WCC is of the view that domestic violence stidue deemed a seizable offence so
that victims do not need to wait for a Public Poader to issue an Order to Investigate
before they can file for an Interim Protection Qrde a Protection Order, or before the
police can commence investigations on the case.

V. Charges and trials for multiple offences

A. Section 164, Criminal Procedure Code
Three offences of same kind within twelve monthsay be charged together

Select Committee’s recommendation

There are no recommendations by the Select Conmenutighis section.

16



The WCC’s comments

The WCC recommends that domestic violence be maaparate crime. However, in the
event that the present provisions of the Penal Guodestill used in cases of domestic
violence, then the WCC recommends that an excejpigoimcorporated into this section
providing for multiple offences of domestic violencto be heard together
notwithstanding that they may exceed 3 offencekiwithe period of 12 months.

The exception proposed would facilitate a moreatife and efficient handling of such

cases and prevent the additional trauma a victimldvdace if forced to undergo a
number of trials for different instances of domesiblence by the same offender.

VI. Evidence through live video or live televisiordinks

A. Proposed new Section 272B, Criminal Procedure @e (Amendment) Bill
2004
Evidence through live video or live television liks

Select Committee’s recommendation

The Select Committee recommends that the existibgextion (2) of this section, which
specifies the types of offences to which this secépplies, be removed altogether.

The WCC’s comments

The WCC welcomes this proposed amendment by thectSEbmmittee which is in line
with JAG’s proposals vide the 2004 and 2005 Memadaan

The WCC looks forward to the judicious applicatiof this section by our Courts,
especially in cases involving child victims or dianly vulnerable witnesses.

VIl. Police supervision for sexual offenders

A. Section 295, Criminal Procedure Code
Sentence of police supervision

Select Committee’s recommendation

The Select Committee proposes that police supervisifter the expiration of the
offender’s sentence be extended to cover certatnaseffences under the Penal Code,
namely Sections 376 (punishment for rape), 377@&antercourse against the order of
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nature without consent etc), 377CA (sexual connachy object) or 377E (inciting a
child to an act of gross indecency), whether or thet offender has previously been
convicted of any offence.

The WCC’s comments

The WCC recommends that the range of offences wtiereoffender is required to
undergo police supervision upon expiration of l@etence be extended to include other
offences such as those involving trafficking of wemmand offences under the Child Act,
as there is a greater likelihood of such offenceisid repeated elsewhere by the same
offender.

VIIl. Compensation / Assistance Board or mandatorycompensation for victims

A. Section 426, Criminal Procedure Code
Order for payment of costs of prosecution and comgnsation

Select Committee’s recommendation

There are no recommendations by the Select Conantighis section.

The WCC’s comments

In JAG’s 2004 Memorandum, it was proposed thagslative framework be introduced
for the operation of a Compensation / Assistancar@dor rape survivors.

JAG’s 2005 Memorandum proposed that, in the evhat the said proposal for a
Compensation / Assistance Board could not be imgfged, compensation to victims
under Section 426 be made mandatory.

The WCC therefore reiterates the recommendatioh 8extion 426 be amended as
follows:

€)) for persons convicted of any offence underp@draXVI of the Penal Code (i.e.
offences affecting the human body) and other crimeslving injury or intent to
injure, the Court shall make an order for compearaif a sum to be fixed by the
Court;

(b) for any other crimes, compensation may be edlat the Court’s discretion;

(c) the Court has the discretion to order the af&nto pay the costs of his
prosecution or part thereof;

(d) the offender may be liable for imprisonmentafault of payment or of sufficient
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distress to satisfy compensation sum (i.e. removahe exception of Section
432(1)(d)’s application to this section);

(e) an order for payment of compensation to théimnmicshall have priority over an
order for payment of costs; and

) every order made under this section shall hgeafable.

Mandatory compensation for rape victims is justifen the basis of the grave physical
and emotional trauma from the crime, potential ro@ldexpenses incurred from the rape,
e.g. miscarriage of pregnancy and contraction gtigy transmitted disease from the
offender, and grievance compensation to the vistilamily where the rape results in

death (which should cover funeral expenses). Alghotape victims are legally entitled

to commence a civil suit in tort against the offendthey should not be put to the
additional burden of reliving the painful experienn a second court trial and bearing the
substantial costs of civil litigation.
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