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[. INTRODUCTION

The Joint Action Group Against Violence Against Wenm(JAG} was formed in March 1985
as a coalition of women’s organizations to addissses of violence against women in the
Malaysian society. Since that time, JAG’s advochag expanded to issues of rape, Islamic
family law, sexual harassment, domestic violenced ather laws and policies that
discriminate against women. In all of its work, JA@plies a rights framework that stresses
both gender equality and non-discrimination.

In 16 August 2004, JAG met up with this SpecialeSelCommittee to make presentations
focusing on the amendments to fhenal Codeon Rape. At the said meeting, JAG indicated
that it would make a follow-up presentation on otissues relevant to women at the Penang
public hearing. The Committee also encouraged J&iGaconfine its presentation only to the
amendments to theenal Codeand theCriminal Procedure Codéut also to bring up other
relevant legal reforms.

This memorandum presents JAG’s comments and recadatiens on the following :

1. Criminal Procedure Code (Amendment) Bill 2004
andPenal Code (Amendment) Act 2003

2. Marital Rape - Section 375 (Exceptidtgnal Code

3. Law Reform (Marriage and Divorce) (Amendment) BilD4

4. Domestic Violence Legislation

Apart from the amendments to tiRenal Codeand theCriminal Procedure CodeJAG’s
concerns with items 2, 3, and 4 above relatesddadtowing:-

* With regard to marital rape, JAG recommends theggtton in section 375 of the
Penal Codebe deleted to criminalise this form of violenceéheTappendix shows
legislation against marital rape in countries acbtire world;

* Provisions in the Domestic Violence Act 1994 havedly on thePenal Codeand
Criminal Procedure Codénstead of operating independently and this oftampers
the effectiveness of the Act. JAG requests the i@p&elect Committee consider a
number of recommendations on amending Remal Codeand Criminal Procedure
Codeto better protect victims of domestic violenceabtdition, JAG requests a Select
Committee recommendation for a comprehensive rededvreform of the Domestic
Violence Act 1994. These recommendations are theltref JAG’s monitoring the
implementation of th®omestic Violence Adince its coming into effect in 1996;

» JAG is concerned about the proposed amendmenie taatv Reform (Marriage and
Divorce) Act 1976 JAG would like to register its comments on thepgmsed Bill and
request more transparency as the amendment prometasues.

JAG thanks the Special Select Committee for takigtime and effort to meet with NGOs
and the public about reform of the Penal Code anchiGal Procedure Code. JAG especially
appreciates the government’s efforts to improvéslation and procedures relating to violence
against women.

! Currently JAG consists of Women'’s Centre for Change (WB&jang, Women’s Aid Organisation
(WAO), Women'’s Development Collective (WDC), All Women'stlon Society (AWAM), Sisters in Islam
(SIS) and Malaysian Trades Union Congress (MTUC)- Wasn8action.



I MEMORANDUM

1. CRIMINAL PROCEDURE CODE (AMENDMENT) BILL 2004
AND PENAL CODE (AMENDMENT) ACT 2003

A. INTRODUCTION

The Criminal Procedure Code (Amendment) Bill 200 (Bill) consists of a range of
amendments pertaining to the scope, investigapomers of arrest, trial procedures
and sentencing powers for various offences relgtieglominantly to sexual violence
and terrorism. Some of the amendments proposedirarturtherance of the
amendments made to the Penal Code vide the Pedal @mendment) Act 2003 (the
Act) which came into force on 25/12/2003 and creéaenew category of offences
relating to terrorism.

Whilst welcoming many of the changes that have bemmposed, the Joint Action
Group Against Violence Against Women (JAG) wisheselpress its concern as
regards the implications of some of the amendmamisosed under the Bill and those
passed under the Act and to propose amendmentsdeoed appropriate in the
circumstances.

B. CRIMINAL PROCEDURE CODE (AMENDMENT) BILL 2004 AND

PENAL CODE (AMENDMENT) ACT 2003:
Provisions, Comments and Recommendations

Section 2(1) & Section 293 of the CPC (Sectio2s& 16 of the Bill)
Definition of Youthful Offender & Sentences for Yauthful Offenders

Proposed Amendment:

The amendments propose to raise the age of “You@fiender” from that of a
child “above the age of 10 and under the age ofel8s” to one “above the age of
18 and below the age of 21" whilst at the same tietaining the sentencing
provisions for youthful offenders provided undectsen 293 save for subsection
(2) which gives the Court a discretion to imposenaall fine on the parent or
guardian in addition to or instead of punishing tiffender. The amendments also
propose to substitute all references to the Jusedurts Act in section 293 with
the Child Act 2001.

Recommendation:

Amend the definition of “youthful offenders” to meahildren between 10 and 18
so that it covers all juveniles (ie children und®) as the sentences prescribed
under section 293 are appropriate only for offesderthat age group. Offenders
between the age of 18 — 21 can be dealt with useldion 294 in appropriate cases
as section 294 also provides for binding over oferaders under a bond.



References to thduvenile Courts Acin section 293 can then be substituted with
the Child Act

Comments:

It is to be noted that section 293 was framed ib the sentencing of youthful
offenders as currently defined ie children who wlobk liable to be sentenced
pursuant to the provisions of tdevenile Courts Actnow Child Ac). When this
definition is amended to cover only offenders betwd8 — 21 then section 293
would not be appropriate and references to the nilev€ourts Act cannot be
substituted with th&hild Actas theChild Actonly applies to offenders under 18
years of age.

Section 130B of thé?enal Codgsection 5 of the Act)
Amendment :

section 130B(2) —“terrorist act” means any acthoeat
of action within or beyond Malaysiatthanter alia
@ ...
0] involves prejudice to national security or pubkdety;
where the act or threat is intended or may readpebregarded as being intended
to
(L) T
(bb) influence or compel the Government of Malaysigher Government of any
State
in Malaysia, any other government, oy arernational organisation to do
or
refrain from doing any act.....

Recommendation :

Limit the definition of “terrorist act” by deletin§§30B(2)(i) and (bb)

Comments:

Section130B of th€enal Code (Amendment) Act 202 defined “a terrorist act”
to include amongst other things, acts which invelpesjudice to national security
or public safety where it is intended to influermrecompel the Government to do
or refrain from doing any act.

This definition appears to be exceedingly broageemlly where it states that any
act which involves prejudice to national security public safety intended to
influence or compel the Government of Malaysiahe Government of any State
in Malaysia, any other government, or even anyrinational organisation to do or
refrain from doing any act can be considered atistract. Such a definition is too
wide and may be liable to abuse as the test t@plkea of what involves prejudice



to national security or public safety is very suatije and even an innocent act can
be considered as being prejudicial to national $gcuor public safety.
Furthermore, a wide range of actions eg the woérk®Os involve work that is
intended to influence or compel the Governmentdood refrain from doing any
act. Such a wide definition for what constituteteaorist act detracts from the
main concern of the legislation, that is, to actiagt terrorism to protect national
security.

lll.  Ancillary Investigative Powers in relation to Terrorism Offences - Public
Prosecutor given the power to intercept comuamications and admissibility of
intercepted communications (New Section 10§Section 5 of the Bill)

Proposed Amendment:

The Bill now proposes to empower the Public Progecto authorize a police
officer to intercept certain communications if thablic Prosecutor considers that
the communications are likely to contain informatrelating to the commission of
a terrorism offence. The information so obtainediether before or after the
person concerned is charged will be admissiblésatial in evidence.

Recommendation:

We recommend that the provision be amended scthispower be given to the
Court to authorise interception on the applicatbthe Public Prosecutor if he had
reasonable grounds for believing that the commtimicavill contain information
relating to the commission of a terrorist offenod aot otherwise.

There should be sufficient safeguards incorporatdhat this power cannot be
exercised arbitrarily against just any person. Tt should also be given the
power to decide whether evidence thereby acquiray lme admissible in evidence
at the trial of the accused concerned.

Comments:

Like other powers by the Court to issue warraritss power should similarly be

given to the Court and not the Public Prosecutartifermore, the power that is
proposed to be given to the Public Prosecutor appeabe far too wide since it
can be exercised so long as the Public Prosecatmsiders that it is likely to

contain information relating to the commissioii  Such a power may be liable to
abuse as the powers of a Public Prosecutor arealnexercisable by Deputy

Public Prosecutors throughout the country unlebkeratise expressly stated and
there is no burden upon the Public Prosecutor twsthat he had reasonable
grounds for believing that the communication with¢ain information relating to

the commission of a terrorism offence. It may digoused to infringe upon the
privacy of any individual regardless of whethermmt he is suspected of being
involved in a terrorist offence as the provisioreglanot limit the exercise of the
said power only to communications pertaining to easpn suspected of being
involved in a terrorist offence. The power givelsoameans that the Public



Prosecutor can acquire and use the evidence adouitieout the knowledge of the
accused after he is charged.

Evidence through live video and television liks allowed (new Section
272B)(Section 13 of the Bill)

Proposed Amendment:

Subsection 1 of section 272B bill now proposesitoduce a new section into the
act to enable a witness, other than the accusdt, leave of the court, to give
video or live evidence through a live video or litgevision link in any trial or
inquiry if it is expedient and in the interest osfice.

Section 272B(2) then goes on to list specific offsnin the Penal Code to which
the court can apply this provision, including offes of rape, outrages on decency
and inciting a child to act of gross indecency.

Recommendation:

Amend section 272B(2)(c) to read “such other oféenas the Court may in its
discretion deem appropriate”

Comments:

Whilst the introduction of the ability to give eedce through live video and
television links is clearly a step in the rightedition, we recommend that the Court
be given a discretion to allow the giving of eviderthrough live video or live
television link in appropriate cases.

The above proposal is in view of the fact that afram the offences specifically
mentioned, there are other offences under the Readé and Child Act where
such a method of giving evidence may be apprapraid it would be too
cumbersome if the power to determine for which mées such testimony should
be allowed is vested in the Minister instead of @warts. For instance, it may be
appropriate to give evidence in cases of traffigkof children for prostitution
(section 372 and 373 of Penal Code) via this methatl the Court would be the
best judge of when this would be the appropriatedenof giving evidence.
However, these provisions have not been mentianedction 272B.

Rather than having to list every offence wherergjvevidence through live video

and television links may be appropriate, we recomuninat the Court be given
discretion to allow such a form of evidence.

Offences requiring police supervision (Sectio@95)(section 18 of the Bill)

Proposed Amendment:



VI.

The Bill has been amended to require the Coutlirext an offender convicted for
the sexual offences mentioned (sections 376, 37787&E) to undergo police
supervision after the expiration of the sentence.

Recommendation :

Widen the range of offences which require poligeesuision after expiration of
sentence

Comments:

We recommend that the range of offences where ffender is required to
undergo police supervision upon expiration of taetence be widened to include
other offences such as offences involving the itaifig of women and offences
under the Child Act as there is a greater likelthod such offences being repeated
elsewhere by the same offender.

Legislative framework for the operation of the Comgnsation/ Assistance
Board for rape survivors

Proposed Amendment:
None
Recommendation:

Introduce the legislative framework for the operatiof the Compensation/
Assistance Board for rape survivors

We propose that the structure of the scheme erbatehe following aspects be
clearly spelt out:

1. Administration of the Scheme — outline the powefrgshe claims officers to
assess applications and to decide on awards;

2. Eligibility to apply for compensation — set out theain types of injuries for
which compensation will be available — in particutdfences where sexual
violence is present. This should include mendalall as physical injuries;

3. Eligibility to receive compensation — set out thecumstances in which the
Board may refuse or reduce an award. This shaudtude the applicant’s
level of co-operation with the police, whether thés danger of the offender
benefiting unfairly from the award,;

4. Consideration of applicants — set out how and wihenapplicant must apply
for compensation and how claims officers must decttle application.
Importantly, set out the time limit for making aptbcessing of applications
and the standard of proof required,;

5. Types and limits of compensation — set out theedifiit types of compensation,
that is, compensation for injuries suffered, lo$sarning capacity and any
other special costs that have to be endured bguhévor. Also set out the
maximum and minimum monetary compensation availabtéer the scheme;



VILI.

6. Standard amount for compensation — set out the Ularnfor working out
awards for injuries under the tariff. The tariffasild list injury descriptions
and the levels that the Board can award for eatheoh;

7. Compensation for loss of earning — set out the itiomd under which the
applicant can claim for lost earnings or the apiiit earn.

8. Compensation for special expenses — set out thditemrs under which the
applicant can claim for special expenses due taringinal injury;

9. Compensation in fatal cases — set out the conditimer which compensation
may be applied for and paid when the victim of aner has died after a
criminal injury that is covered by the scheme;

10. Effect of award on other payments — whether othvant payments that the
applicant may be entitled to or court awarded campton will be taken into
consideration when considering the award requioeddss of earnings or care
costs;

11.Determination of applications and payment of award®t out the rules about
deciding and notification regarding applicationsl amethod of paying awards;

12.Reconsideration, review and rehearing of cases;

13.Tariff of injuries — Listing of injuries and its ssciated tariff which in turn
relates to a compensation level.

Comments:

There have been reports that the government hasated support for the proposal
made by the Anti-Rape Task Force in the Memorandanhaws related to Rape
that a Compensation/Assistance Board to offer firdncompensation to the

injuries suffered by victims of sexual violence &et up. However there is no
legislative framework for the operation of such@aRBl as yet.

Mandatory therapy for sexually based offences

Proposed Amendment:

None

Recommendation:

We recommend that in addition to requiring offersddo undergo police
supervision, mandatory rehabilitative therapy bespribed within the legislation
for sexual offenders.

Comments:

Counseling, therapy and treatment has been showretone of the ways of
stopping sexual offenders from re-offending.



2. MARITAL RAPE — SECTION 375 (EXCEPTION) PENAL COD E

Introduction

At the August 2004 Parliamentary Special Select @dtee public hearing held in Kuala
Lumpur, the Joint Action Group against Violence &ga Women (JAG) presented the
Anti-Rape Task Force’s Memorandum on Laws RelaedRape which called for,
amongst others, the deletion of the Exception tti®e 375, so that marital rape can be
recognized as a penal offence. At the same time,Human Rights Commission of
Malaysia (SUHAKAM) made a similar call to legisleagainst sexual abuse and violence
within marriage. SUHAKAM’s recommendations drew rhymublicity.

Under the current Malaysian laws, husbands arewatioto rape their wives with
impunity. Marital rape is a form of violence agdim®men and is an abuse of the rights of
a person. In a civilized society, marital rape vaolé deemed unacceptable and should be
criminalized.

JAG recommends that the marital exception in Sec8@5 of the Penal Code be
abolished:
l. RECOMMENDATION
Section 375: Rape
To delete
Exception— Sexual intercourse by a man with his own wifeabyarriage which is valid
under any written law for the time being in foroe,is recognized in the Federation as
valid, is not rape.
Explanation 1- A woman —
(a) living separately from her husband under a decfdedicial separation or a
decreenisi not made absolute; or
(b) who has obtained an injunction restraining her hodgbfrom having sexual
intercourse with her;
shall be deemed not to be his wife for the purpdthis section.
Explanation 2 A Muslim woman living separately from her husbahding the period of

iddah which shall be calculated in accordance with tlukum Syara’, shall be deemed
not to be his wife for the purposes of this section



Il COMMENTS
The Need to Abolish the Marital Rape Exception in 8ction 375

The marital rape exception originated from an aicHaritish common law concept
whereby the wife, upon entering the contract ofriage, is deemed to have given herself
to her husband and is treated as the husband’sipyof he British marital rape exception
was codified in Malaysia’s Penal Code and has reethito this day. The exception is
carried over into the Domestic Violence Act, sd tien in a domestic violence situation,
a husband can be prosecuted for using physicaéneel against his wife, but not for
raping her.

AWAM’s statistics for the years 2000-2002 show tB&26 of women who had been

subjected to domestic violence were forced to sarewith their husbands. Women who
are raped by their husbands are likely to be rapady times — often 20 times or more.
These wives are often coerced into sex or are antblrefuse because of threats of
physical violence, financial dependence on theisbamds, fear for the safety and
protection of their children. Women in these cirstiamces are usually trapped in a vicious
cycle of sexual abuse.

Research has revealed that marital rape surviwtffersfar more severe and long-term
psychological consequences as compared to vicipedrby strangers due to the violation
of trust and its occurrence in the purportedly ésaind intimate home environment. The
shock, terror, and betrayal experienced by rapéwsrs are often exacerbated rather than
mitigated by the marital relationship. In part, dese of the repeated abuse, these women
live in constant terror.

Muslim Husbands and Marital Rape

Several Muslim religious scholars argued that #Bedommendations calling for the repeal
of the marital rape exception (as highlighted byHBIKAM) were “going against Islam
and ruining the marriage institution” (Mingguan Mgs$ia 21//8/04) or due to “Western
influence” (Utusan Malaysia 22/8/04). A religioudvasor was reported to have said, “the
subject of marital rape, when a husband forcesfa toi have sex against her will, is
relevant only to non-Muslims” (New Straits Timegd&2004) adding that “Islamic law is
adequate to check a husband’s abuses”.

Islam is a religion of justice and peace which eihduslims to uphold human dignity.
To say that Islam abhors cruelty and violence isiraterstatement. Allah (swt) commands
Muslims to “Eschew all sin open or secret.” StahAn'am 6.120 (translation Yusuf Ali).
The message of Islam is universal and without etikmep

The Prophet Muhammad (saw) himself treated his svméh nothing less than love
respect and tenderness. Abdullah bin Umar repdhadduring the lifetime of the Holy
Prophet, the companions treated their wives mobtepofor fear that a Commandment
concerning them might be revealed (Bukhari). Aburditah reported that the Holy
Prophet (saw) said, “The most perfect of the belisun faith is he who is the best in
conduct, and the best of you are those who arbdketo their wives.” (Tarmizi)



In Sarah al Nisa 4.19 with regard to the treatndntives, it was commanded, "... On the
contrary, live with them on a footing of kindnesglaequity, If ye take a dislike to them, it
may be that ye dislike a thing, and God brings altbrough it a great deal of good.”
(translation Yusuf Ali)

Islam grants rights to both husband and wife. Hzah a right over the other. Whilst the
husband has a right to have sexual relations withvife, a wife similarly has the right to
sexual relations with her husband. The Prophet )$amself have advised men not to
neglect this duty to meet the needs of their wivdsdullah bin Amr bin Al-As narrated,
"Prophet Muhammad (saw) said, “O Abdullah! | haesib informed that you fast all the
day and stand in prayer all night?” | said, ‘YesAllah's Apostle!” He said, “Do not do
that! Observe the fast sometimes and also leavm thteother times, stand up for the
prayer at night and also sleep at night. Your bleay a right over you and your wife has a
right over you.” (Bukhéari)

The myth that a husband is unable to rape his dike to irrevocable licence for sex as
provided under the Penal Code finds its basismtte laws of Allah (swt) but in English
common law prior to the 1800’s. In their justifice for not recognising marital rape,
English law lords often quoted East in fieatise on the Pleas of the Crowa husband
cannot by law be guilty of ravishing his wife orcaant of the matrimonial consent which
she cannot retract”.

In perpetuating this myth, Muslims are justifyingdakeeping alive a myth created by
Victorian Englishmen (and their forefathers) whewed women as little more than
property, a view certainly rejected by Islam. SGshNisa 4.19 commands, “O ye who
believe! Ye are forbidden to inherit women agathsir will...”

Rape is not sex, it is violence

No wife who has been raped considers the act tmdrely sex. It is a form of violence,
aimed at violating the victim in one of the mosinfiliating manners. Whilst trying to
preserve the rights of married persons to engagmmsensual sex with each other, it is
alarming that the result of equating sex with rappears to be condoning violence against
women in the home. In punishing rape, the law dugsprohibit or even restrict married
couples from engaging in consensual sex. To eqg&tewith rape is to equate a caress
with a beating.

In an English landmark decision &egina v R[1993] 1 CLJ 1, the law lord said,
“Nowadays it cannot seriously be maintained thatntgrriage a wife submits herself
irrevocably to sexual intercourse in all circumses... There is no doubt that a wife does
not consent to assault upon her person and thame f@ausible justification for saying
today that she nevertheless is to be taken to obts@ntercourse by assault.”

Marital Rape Reporting
Another public discussion relates to implementatibiat if marital rape is criminalised,
women will suddenly report rapes in large numbsmnetimes falsely or maliciously.

Studies have also shown that criminalising mardgk has not resulted in a large increase
in police reports, prosecutions, and convictiongtiarital rape.
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Today there are many countries that have eithectedamarital rape laws, repealed
marital rape exceptions or have laws that do nstirjuish between marital rape and
ordinary rape. These countries include: Albaniagefia, Australia, Belgium, Canada,
China, Denmark, France, Germany, Hong Kong, Ireldtady, Japan, Mauritania, New
Zealand, Norway, the Philippines, Scotland, SouthicA, Sweden, Taiwan, Tunisia, the
United Kingdom, the United States, and recentlgphesia. The criminalisation of marital
rape in these countries both in Asia and arounavibréd indicates that marital rape is now
recognized as a violation of human righRefer to Append)x

As seen with other forms of domestic violence, wiwe generally reluctant to report
marital rape because of a fear of retaliation, sesisfamily loyalty, social and financial

dependence, or fear of what will happen to theildobn. They prefer to avoid the social
stigma and scandal that reporting attracts.

Thus it is unlikely, as already proven through #wperience of other countries, that
criminalising rape would open the floodgates. lalitg the criminalisation of marital rape
would serve to emphasise the fact that the Stateldvoot tolerate violence against
women including all forms of domestic violence wiest they be sexual, physical or
psychological. This would ensure that for those waormvho can no longer tolerate their
husbands’ violating them physically and sexuallgr (fape often is accompanied with
other forms of assault), the law provides redress.

Conclusion

Marital rape is a form of violence against womeattbuts across cultural, religious and
ethnic boundaries. There is an urgent need to reee@nd legislate against marital rape
in Malaysia. Legislation against sexual violencahw a marriage will send a clear
message to all citizens that sexual violence, wdrathhappens in public or in private, is a
violation of rights and will not be tolerated. Thevernment must take the responsibility
to legislate and act against perpetrators of viatemes.
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3. LAW REFORM (MARRIAGE AND DIVORCE)
(AMENDMENT) BILL 2004

[. Introduction

On 29" September 2004, the Attorney-General’'s Chambearsesed a meeting to discuss
the proposed amendments to the Law Reform (Marreug Divorce) Act 1976. The

meeting was attended by representatives from thei&@yJudicial Department, ABIM, the

Ministry for Women and Family Development, JAISylkm, Syarie Lawyers Association

ABIM and UKM, UIA and Sisters in Islam.

The fact that a meeting was sought from memberthefpublic to discuss proposed
amendments to statutory laws is welcomed. Thess @dyen every proposed law or
proposed amendments to laws is shrouded in seemedymade subject to thefficial
Secrets’ Act 1972this move in soliciting public views and opinioissmost welcomed.
This move can only strengthen the nation’s demaxrahd participatory processes.
However in order to ensure full participatory prsgethe AG’s Chambers should have
consulted as wide a section of the public as ptessibd not merely groups representing
the Muslim community.

We note that there are several amendments profmstdte AG’s Chambers which are a
cause for concern. It would appear that these aments were precipitated by at least 2
court decisions, both involving children.

The first set of amendments pertain to the issueoalersion of one of the spouses in a
civil marriage to Islam and the consequences of toaversion of the non-converting
spouse and children of the marriage.

The second set of amendments pertain to extentdm@eriod of maintenance of a child
beyond 18 years of age. The proposed amendmewisatte courts, “on the application of
the child or any other person, [to] extend the ofdemaintenance to cover such period as
it thinks reasonable to enable the child to pufsu&er higher education or training”.

We wholly support the second part of the amendm&ht courts should have the
discretion, in appropriate cases and where eitliebath parents have the financial
capacity, to ensure that a child is able to redlizdull potential and aspirations.

We are however concerned over the proposed amemsimemsequent upon the
conversion of a spouse to Islam particularly thiectve and arbitrary importation of
syariah principles into the civil laws which appéaidead to injustice rather than enhance
the protection afforded under the law to the maraerable spouse and children.

12



Il. Section 3 & Section 51
Applicability of the Act and Status of Marriage Upon Conversion to Islam

Proposed Amendment

A. Section 3 - “This Act shall not apply to a Muslion to any person who is married
under Islamic law ....but nothing herein shall bestamed to prevent a court before which
a petition for divorce has been made under Sedibrirom granting a divorce on the
petition of either partyto a marriage where the other party has convedddlam and
such decreand any relief incidental theretshall, notwithstanding any other written law
to the contrary, be valid against the party torttegriage who has so converted.”

B. Section 51(1) — Where one party to a marriagecbaserted to Islangither partymay
petition for divorce:”

Recommendation:

To clarify the status of the civil marriage upomeersion of a spouse. If either party may
apply for divorce upon conversion of one spousenth follows that the civil marriage
subsists and remains valid up until the order fesalution of the said marriage is granted.

This could be done by the addition of a new Sec8(8A) that, “A marriage solemnised
under the Act shall remain valid notwithstanding ttonversion of either spouse to Islam
unless a decree of divorce is granted under this Ac

Comments :

This clarification will ensure that there is no @usion as to the status of the civil marriage
upon conversion and particularly there shall belexgation of the rights of the parties to
maintenance, custody of the children of the maeriagd matrimonial property even after
conversion of one spouse unless a divorce is gidntehe civil courts.

It was previously assumed that once a person hageded to Islam, he (or she) loses his
ability to seek any relief before a civil courtrimatters pertaining to the civil marriage and
therefore Sections 3 and 51 were intended onlytlier benefit of the non-converting
spouse. This view cannot be supported under a sisdém of law. A marriage that is
solemnised pursuant tbaw Reform (Marriage and Divorce) Act 19%&n only be
dissolved under the same laws. Either party tcsthé marriage therefore should be given
access to the civil courts to dissolve the marriagewell as seek any relief incidental
thereto e.g. custody, maintenance and divisionaifimonial property.

Where the jurisdiction to seek divorce and angilleglief is granted to the civil courts,

then such jurisdiction should be made exclusiverder to avoid conflict of laws and

contradictory decisions from two separate coudsthe syariah court and the civil court.
It is undesirable that parties be allowed to subim& same application to both courts
simultaneously (“forum-shopping”).

In fact, we would even go so far as to say thaéssmbnd until the parties have resolved all

matters pertaining to the said marriage, they shoot be allowed to enter into a second
marriage. This would ensure that the existing fansl protected and all provisions are

13



made for the family prior to the converting spousarrying again under syariah laws. It
goes against all principles of equity and justzealow a converting spouse to neglect his
responsibilities under the civil marriage solelytbe grounds that he / she has converted
to Islam. Allowing the converting spouse to do otfise may even encourage abuse of
process because any time a spouse wishes to abdespionsibility, all he/she has to do is
convert to Islam. Thus we also recommend that etate consider amendments to this
effect to their respective syariah enactments.

[ll.  Section 54
Proof of Breakdown of Marriage

Proposed Amendment

Section 54(1) In its inquiry into the facts andcaimstances alleged as causing or leading
to the breakdown of the marriage, the court shaitehregard to one or more of the
following facts, that is to say —
(a) that the respondent has committed adultery...
(b) that the respondent has behaved in such a waththaietitioner cannot reasonably
be expected to live with the respondent; ....
(c) That the respondent has deserted the petitioner...
(d) That the parties to the marriage have lived amarafcontinuous period of at least
two years.
(e) that either party to the marriage has convertedistam.

Recommendation:
That Section 54 not be amended.
Comments:

The conversion of one party to Islam is speciatpltwith in Section 51. Where special
provisions are made under the law, there is no neeagly on general provisions like
Section 54.

IV.  Section 77
Converting wife cannot be ordered to pay maintenace to incapacitated
husband

Proposed Amendment

Section 77(2) - The court shall have the correspangower to order a woman to pay
maintenance to her husband or former husband wheré incapacitated, wholly or

partially, from earning a livelihood by reason oémtal or physical injury or ill-health, and
the court is satisfied that having regard to heamsat is reasonable so to order.

(3) Nothing in this section shall authorise the cduo make an order for a woman who

has so converted to Islam to pay maintenance to hesband or former husband.”
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Recommendation:
That Section 77 not be amended as proposed.
Comments:

There is no reason why a husband who is incapaditsitould not be maintained by his
converting spouse or former spouse. This proposedndment is discriminatory and
would lead to injustice. For example, the couple/rba married for 40 years and should
the parties then divorce, the incapacitated huslandonly look to maintenance from his
wife or his former if she does not convert to Isldstam is a religion that promotes justice
and each Muslim is exhorted to act with kindnes$ eqjuity.

V. Section 81(2) & Section 95
Termination of responsibility to maintain wife or former wife 3 months upon
conversion and maintenance of child to pursue higlmeeducation

Proposed Amendment

A. Section 81(1) Except where an order for maintenane&pressed to be for a ny shorter
period or where any such order has been resciheblsubject to section 82, an order for
maintenance shall expire —

(a) if the maintenance was unsecured, on the deatheohusband or of the wife,
whichever is the earlier;

(b) if the maintenance was secured, on the death dfghase in whose favour it was
made.

(2) Where an order for maintenance is in respect difzorce under subsection 51(1),
such order shall expire —

(a) if the maintenance was unsecured, on the death leé husband or the wife, or
three months after the conversion, or if the wife pregnant upon the birth of the
child or termination of the pregnancy, whichever ise earlier; or

(b) if the maintenance was secured, on the death of tlhusband or the wife, or three
months after the conversion, or if the wife is pregnt upon the birth of the child
or termination of the pregnancy, whichever is tharéer.

B. Section 95 Except where the order for custody dnteaance of a child is expressed to
be for any shorter period or where any such ordsrideen rescinded, it shall expire on the
attainment by the child of the age of eighteen yearwhere the child is under physical or
mental disability, whichever is the later.

Provided always that the court may on applicatiog the child or any other person,
extend the order for maintenance to cover such perias it thinks reasonable to enable
the child to pursue further higher education or tiaing.

Recommendation

That Section 81 not be amended. Proposed amendonggettion 95 is supported.
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Comments:

Save and except where there is sufficient matriadoassets awarded to the wife, this
amendment may potentially result in immediatelyjeating the non-converting spouse or
former spouse to poverty. The law must be consdibasit is dealing with human lives
and to remove the life support of a dependant spapsn three months notice cannot be
justified.

Even in syariah, there is scholarly debate on teaning of maintenance during iddah, in
that the exhortion for Muslim men to provide accood@tion and maintenance to his
former spouse for a period of approximately thremnths after divorce should be deemed
to be the minimum period and not maximum period/frich a man is required to maintain
his former spouse.

In any event, a divorced Muslim wife who is denmadintenance after the iddah period
under the syariah, has the recourse to apply faiamgcompensation) which is calculated
on a per diem basis for the duration of the maerididne selective importation of a syariah
principle to limit maintenance to the iddah periaithout providing any alternative
recourse to a divorced non-Muslim wife is a prirxaraple of how the arbitrary selection
of syariah principles can lead to injustice anddoyublic opinion on the capacity of the
syariah to provide justice for women.

Furthermore, under syariah law, a father is to ma&inhis daughter until she is married.

Whilst we do not support the arbitrary importatafrsyariah principles, a curious question

to be noted is why the drafters saw fit to selbetdyariah principle that serves to shorten
the period of maintenance to be provided by a Mudtusband to his divorced non-

Muslim wife but not the syariah principle that seswto extend the period of maintenance
to be provided by a Muslim father to his daughtdrether Muslim or non-Muslim.

VI.  Section 82
Termination of maintenance upon remarriage or adulery
Proposed Amendment
Section 82(1) The right of any divorced persondoeive maintenance ... shall cease on
his or her marriage to or living in adultery withyaother person.
(2) The right of any divorced person to receiventeziance ...under any agreement shall
cease on his or her marriage to or living in adulteith any other person unless the
agreement otherwise provides.
(3) This section does not apply to divorce undectsm 51(1).
Recommendation
That Section 82 not be amended as proposed.

Comments

We have already recommended that there not bardisation against the non-converting
spouse in that his or her rights upon divorce showit be less than the rights of divorced
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persons due to other causes. Therefore therengcessity to add this new sub-section as
proposed by the AG Chambers.

VIl.  Section 89
Religion of child upon conversion of father

Proposed Amendment

89(1) An order for custody may be made subjecutdh<onditions as the court may think
fit to impose and subject to such conditions, §.als may from time to time apply, shall
entitle the person given custody to decide all tioes relation to the upbringing and
education of the child.

(2) Without prejudice to the generality of sub-g@t{1), an order for custody may —
(a) contain conditions as to the place where Lile ¢s to reside .... ;
Provided that in deciding the religion in which her she is to be brought up, the
court shall take into consideration the personaleof the child.
(b) provide for the child to be temporarily in thare and control of some other
person ....
(c) provide for a child to visit a parent deprivafccustody ....
(d) give a parent ...the right of access to the child
(e) prohibit the person given custody from taking thild out of Malaysia.

Recommendation

To amend to, Provided that in deciding the religion in which thehild is to be brought
up, the court shall take into consideration the genal law of the child_at birtt?

Comments:

The AG’s Chambers in its notes explained that, ‘@xding to the principle of conflict of
law, children are presumed to follow the religidrttee father which under Jewish law, the
children are presumed to follow the religion of thether.”

This presumption does not take into account thetfet the parent who attends to the day
to day needs of the child and spends quality tirik the child is most likely to have the
greatest influence over the child. It is also dmeanatory in its effect. Given that the
Constitution provides that there shall be no discriminationtba basis of gender (see
Article 8(2) of theConstitution and given that the law provides that both parehtsl
have equal parental rights over the child (seei@eét of theGuardianship of Infants Act
1961 which includes the right to determine the religaf the child, such a presumption is
untenable. To preserve and apply an archaic diswabory presumption at law in the face
of Article 8(2) is unconstitutional.

A more equitable way of dealing with this issu¢oigrovide that the child’s religion shall

remain unchanged except with the consensus ofgartmts. The child shall then have the
right to choose his or her religion upon attainli@gyears of age.
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Even if the law were to hold that a child shalldeemed to be Muslim and at age 18 have
the option to change his or her religion, this awpdo ignore the problems with apostasy
under syariah law. It also creates uncertaintyha determination of the child’s religion.

At law, the welfare and best interest of the cislélways of paramount consideration. It
is thus better to grant the child the sole righdétermine his or her religion upon attaining

the age of majority.
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4. DOMESTIC VIOLENCE LEGISLATION

Introduction

Domestic violence is one of the most serious crintesMalaysia because of its
pervasiveness in Malaysian society (an estimatepe38ent of Malaysian women have
been abused by their partners) and the insidiogsagd invisibility of its nature (the
crime most often takes place in the intimate, “saf@ce of a home).

The Domestic Violence Act 1994 (DVA) is closelydi#o provisions in théenal Code
and theCriminal Procedure Cod¢CPC). Section 3 of the DVA requires that the Bet
read together with the provisions of tRenal Code While the DVA sets out its own
procedures for obtaining Interim Protection Ord&P©s) and Protection Orders (POs), all
of the procedures relating to police reports, appgabefore courts, and arrests of
offenders implicitly work together with provisioisthe CPC.

The Joint Action Group Against Violence Against Wem(JAG) recognizes that several
of the obstacles faced by domestic violence vicimsbtaining protection from offenders
derive from confusion over this interaction betweba DVA and thePenal Codeand
CPC. This memo serves to present recommendations antdalarify provisions in the
Penal Codeand CPC to better protect the victims of domesgtitence.

1. (a) Broaden the definition of domestic violencender the Domestic Violence Act
(Section 2)
(b) Provide domestic violence as a separate offenoader the Domestic Violence
Act or the Penal Codewith weighted punishments for varying levels of
physical, psychological, emotional, or sexual viahee

Proposed Amendments :

Whoever commits domestic violence, that is,
(a) wilfully or knowingly placing or attempting tplace the victim in fear of physical
injury;
(b) causing physicalpsychological or emotional injury to the victim by such act
which is known or ought to have known would resaliphysical psychological or
emotionalinjury;
(c) compelling the victim by force or threat to egg in any conduct or act, sexual or
otherwisefrem-which-the-victimhas-a—right to-abstain
(d) confining or detaining the victim against thetivm’s will;
(e) causing mischief or destruction of damage toperty with intent to cause or
knowing that it is likely to cause distress or ayamce to the victim;
() stalking or intimidating the victim by threatspersistent communications,
persistent ridicule or belitttement or other formef emotional or psychological
abuse;
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(9) giving, sending, transmitting or publishing aghsive materials to the victim or in
such a way that the offensive material will be fodity or brought to the attention of
the victim;

and the act is directedgainst —

0] his or her spousehether de jure or de facto
(i) his or her former spouse;
(iii) a child,
(iv) an incapacitated adult; or
(V) any other member of the family.

shall be punished with imprisonment for a term whienay extend to 7 years or with
fine or with both.

Comments :

The above provision is based on the definition omdstic violence as stipulated in

Section 2 of theDomestic Violence AgDVA). A central aspect of the dynamics of
domestic violence is psychological and emotionaisah alone or accompanying cycles of
violence and intimidation. Even when there is nggital abuse, victims can be subject to
stalking, repeated phone calls, threats of withdrgvinancial support, threats of harming

or taking children away, ridicule or social isotatism. By broadening the definition of

domestic violence, these forms of abuse can besased.

Section 3 of the DVA provides for the DVA to be delmgether with théenal Codebut
does not introduce domestic violence as a sepanati®jdual offence in théenal Code
This means that the charges underRkeal Codeare treated like average offences, rather
than reflecting the serious and persistent natiidmestic violence.

Because domestic violence is a unique type of c¢riymfied by repeated and habitual
violence and intimidation used in an intimate seftiit cannot be adequately addressed by
existingPenal Co@& measures, which are drafted to address indiviacisl of violence or
intimidation rather than repetitive acts. Simplyadfing an offender with one, two, or
even five individual counts of “voluntarily causimgirt” does not do justice to months or
years of repetitive acts of physical, verbal, séxemotional, and psychological abuse a
victim may have experienced. By including a separaffence called “Domestic
Violence”, the seriousness of repetitive and intengiolence can be addressed. The
offence should also be made seizable.

Penalties for the crime should also be weightededbam severity and duration of the
violence. Alternatively, the offence can be chargmgkther with existing crimes or used
as a penalty enhancement.

Failure to provide for domestic violence as a safjgaroffence would necessitate

amendments to several sections of the Penal Codeé&mple Sections 503, 506 and 509
to provide for domestic violence and the punishmémtelation thereto.
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(@)

(b)

Proposed Amendments t€riminal Procedure Code
Section 23 -Arrest without warrant
Existing Provision

Section 23 stipulates the circumstances under waiglice officer or penghulu
may arrest a person without a warrant.

Recommendations
To add new subsection 23(1)(l) as follows:-

23(1) Any police officer or penghulu may without arder form the Magistrate and
without a warrant of arrest —

(a) any person who has been concerned with amnodf in Malaysia which is a
seizable offence ....

() any person against whom an IPO has been issuaghder the Domestic
Violence Act 1994(DVA) who has contravened that IR®® PO as specified in
section 7(2)

Comments

The existing Section 7 of DVA does not protect theims from further violence
therefore adding a new subsection 23(1)(l) willyide a mandate to police officers
to address contravention of the IPO or PO immeljiat&his will better protect
victims of domestic violence from repetitive andgistent attacks.

Section 108 — Special Powers only in SeizalDffences

Existing Provision

Section 108(2) No police officer shall in a nonzsdile case exercise any of the
special powers in relation to police investigatigngen by this Chapter without the
order of the Public Prosecutor

Recommendations

To amend add Subsection (2) to section 108 asaslto

Section 108(2) No police officer shall in a nonzsdile caseexcept in cases

involving domestic violencexercise any of the special powers in relatiopdbce
investigations given by this Chapter without thdesrof the Public Prosecutor.
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@)

Comments

Domestic violence should be deemed a seizable adfen that victims do not need
to wait for a Public Prosecutor to issue an Ordeintestigate before they can file
for an Interim Protection Order or a Protection €@rdnd so that the police can
commence investigation without an order to invedggrom the Public Prosecutor.

Section 108 of the CPC should be amended to allomedtic violence cases to
proceed immediately without waiting for an Orderltwestigate (OTI) from the
Public Prosecutor, so that Interim Protection Gsd@iPOs) and Protection Orders
(POs) can be obtained as quickly as possible. Utidercurrent Act, many of the
domestic violence cases are considered non-seipdiigleces, thus require an OTI
issued by a Deputy Public Prosecutor to commenedntestigation. This thwarts
the aim of protecting victims of domestic violermecause the process for obtaining
an IPO can be and often is significantly delayed.

Proposed Amendments to the Domestic Violeméct

Section 4 - Interim Protection Order &
Section 5 - Protection Order

Existing Provision
Application procedures for Interim Protection OrdeiProtection Order
Recommendation

Simplify and stipulate clearly procedures for agglions and issuance of Interim
Protection Orders (IPOs) and Protection Orders JPOs

Comments

The procedures for applying for and issuing IPCs B@®s should be simplified, and
either the DVA or its related regulations shouldefally enumerate these simplified
procedures. Otherwise, the relevant players — @adificers, welfare officers, and
the courts have no choice but to establish theim owlividual procedures that vary
from court to court and district to district. Fotagnple, some magistrates require the
victim to return to court every 2 months for thegistrates to review the case as
there is presently no requirement for the policenform the courts of the status of
investigations.

Further the DVA does not provide a timeline regagdivhen IPOs or POs must be
applied for by enforcement offices, so victims de# vulnerable until police
officers, welfare officers or magistrates decid¢atce up the application.

The requirement that investigations must be ongaingrder for the victim to apply

for IPOs combined with the CPC requirement that-seizable offences require an
Order to Investigate (OTI) from the public prosexuneans that many victims have
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(b)

(©)

to wait for police to obtain an OTI to open invgstions in order to apply for the
IPOs. This process delays the issuance of the IPOs.

Section 6 - Types of Orders to be includea iProtection Order
Existing Provision

Section 6 - Provides for types of orders that mayirziuded in Protection Order
such as right of exclusive possession, restraitinegaggressor from entering the
victim’s residence, ordering the aggressor from momicating with the victim and
allowing victim continued use of vehicle

Recommendations

1. Require judges to specifically ask all victims wieatorders (a) through (f) need
be included in the IPO or PO

2. Expand the availability of the special ordexsthrough (f) to Interim Protection
Order

Comments

It is unclear whether the victim must request tidusion of the orders specified in
Section 6 to the PO or whether the court automiticansiders adding them. These
special orders should also be made available f0sl&nd not only POs.

Victims who are traumatised by domestic violencghhinot know or think to ask
for these special provisions when they come betbescourt. The DVA should
require judges to specifically question victims whether the victims require the
special orders to be included so that the judgeded®rmine whether to include such
orders in the IPO or PO.

Section 7 - Powers of Arrest to be attached every IPOs and POs

Existing Provision

(1) Where the court is satisfied that the persaires whom a protection order .... is
made is likely to cause physical injury to the poted person..., the court may
attach a power of arrest to such protection ordenterim protection order, as the
case may be.

Recommendation

To amend as follows (1) The court shall attach a power of arrest toesy

protection order or interim protection order, asdictase may be.

Comments

23



(d)

(e)

Currently, powers of arrest may be attached to IR@EPOs if the court finds there
is a likelihood that the protected person will suffan actual physical injury at the
hands of the person against whom the IPO is drawis allows for inconsistent
attachment of powers of arrest depending on whetieevictim requests it, whether
the judge independently considers attaching powtesrest and is satisfied of the
potential for physical violence, and the amounéwafience the victim can and must
provide about potential violence. As mentioned ahoxctims also do not always
know to ask for powers of arrest to be attachedooprovide evidence regarding
likely physical injury. Furthermore, powers of atrare only to be attached based on
the likelihood ofactual physicalnjury, which does not include trespass, harassment
retaliation, etc. This means that if a defendatikedy to violate the protection order
in ways other than actual physical violence, thaimi is not protected through the
IPO with powers of arrest. It also means that mistiare not protected from
defendants who do not seem likely to cause physigaty but actually do commit
such violence. Powers of arrest should be autoalbtiattached to all IPOs and
POs.

Section 16 - Record of Complaints

Existing Provision

Section 16- Record of Complaints

Recommendations

Expand record-keeping requirements to include mimnganalysis of complaints,
Interim Protection Orders (IPOs), and Protectioddds (POs), and making records
and analysis accessible to the public

Comments

In addition to requiring courts to maintain a régisof records, the Act should
require an administrative agency or independent NiBCQcompile and analyse
national statistics on domestic violence. All ratorand analysis should be
accessible to the public. Additionally, reportingpg@edures should be standardized
so that all police districts and all States mamtaiiform practices.

Section 17 - Proof of service of Protectiddrder

Existing Provision

Section 17 —Proof of service of Protection Ordevediled with court within 7 days

Recommendations

Require court registrar to forward order to polfoe service within 48 hours of
pronouncement of the order and require service roteBtion Order or Interim
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(f)

@

Protection Order on offender within 72 hours. Rolic notify complainant and court
registrar of service of order.

Comments

The current Act has no requirement for informitig complainant whether the
offender has been served. This results in compiésnbelieving they are already
protected before the offender has been servedasinfgthat they are not protected
because they do not know whether service took plalse amendments to the Act
should require that the police officer serve th® I&r PO on the offender within 72
hours from receipt of the order from the courtntipeovide proof of that service both
to the complainant and to the Registrar. Timeliheutd also be provided for the
court registrar to forward the order to the police.

Section 19 - Duties of Enforcement Officers
Existing Provision

Section 19(1) The duties of an enforcement affstell include —
(a) assisting a victim of domestic violence to fileanplaint ...
(b) providing or arranging transportation ...

Recommendations

Expand duties of enforcement officers to inclutdQ(1)(f) informing the victim of

the status of the investigation, status (includisgrvice) of the Interim Protection
Order (IPO) or Protection Order (PO), and, if appkble, rights with regard to
securing further protection against domestic violes”

Comments

Victims of domestic violence are vulnerable, espiciafter they report the abuse
and file for IPOs and POs. Victims are made allrtita@e vulnerable when they lack
basic information about their cases. For instavioéims are not protected by an IPO
until the IPO is served on the offender. Withoubwimg whether the IPO has been
served, a victim does not know whether she istimeeturn to a daily routine. When
the investigation ends, the IPO expires. Withoutvkimg whether the investigation
is concluded, a victim will not know whether shestdl safe from violence. Upon
the commencement of the criminal proceedings thainvi must apply for a
Protection Order to retain protection.

To add provision for victims to representtiemselves in Court

No Existing Provision
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Recommendations

Adding new section that explicitly affirms the righf victims to appear in court on
their own behalf and the right of a lawyer to appeaourt on behalf of a victim sa

follows, “Nothing in this Act shall be interpreted to limit gictim’s right to appear
in court on her own behalf or limit a lawyer’s righto appear in court on behalf of
a victim-client.

Comments

Although nothing in the statute restricts victifnom appearing in court on their own
behalf, unaccompanied by welfare or enforcemernitarf§, nor restricts a lawyer’s
right to represent a victim in court, inconsistenplementation of the Act has left
victims and lawyers unclear as to their rights mearance.

Conclusion

While JAG acknowledges the importance of temestic Violence Adh the fight
against domestic violence, it also recognisesdbatral weaknesses in the Act that are
intimately linked with thePenal Codeand the Criminal Procedure CodeJAG
requests the Committee recommend that the Govemnownprehensively reviews
and reforms the Domestic Violence Act 1994 togettién other laws which hinder its
effectiveness. JAG believes that implementatiothee recommendations will allow
police officers, welfare officers, social workerspurts, social service providers,
NGOs, and counsellors to better work together ¢dgat victims of domestic violence.
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[ll. CONCLUSION

For nearly two decades, JAG has been lobbyingefallreforms on women and children
to effect gender equality and non-discriminatiomisTmemorandum reflects on-going
efforts of JAG to continue to campaign for womenights and obligations in Malaysia.

JAG wishes to remind the Special Select Commitited Malaysia is a signatory of the
Convention on the Elimination of All Forms of Digunination Against Women
(CEDAW) since 1995. Under the convention, Malaysaa the international obligation to
implement policies and laws that eliminates disamation against women and supports
equality.

Conventionally, the courts do not consider intaomal instruments ratified by the

executive arm of the Government of Malaysia unlésst instrument is tabled in

Parliament and adopted through legislation as lawhe nation. In the premise, it is
crucial that the legal obligations of CEDAW be athapthrough an act of Parliament. This
adoption will ensure that the courts consider arfdree the obligations under CEDAW. It
is important that the courts utilise this conventio its deliberations and decisions.

JAG hopes that this Special Select Committee wghly recommend such a move to
keep in line with international standards and ughhts for all citizens.
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APPENDIX

Legislation Against Marital Rape: other countries
Introduction

Recently, marital rape has become a contentioug i#s Malaysia, with some parties
advocating the abolition of the Penal Code’s mhrigge exception and other parties
upholding the conjugal rights of a husband. Theeshowever, no just arguments for the
raping of one’s wife: marital rape is a form of kpce against women that is
unequivocally wrong and should be criminalised.

The experience of countries in Asia and aroundatbedd has been that legislating against
marital rape exception is the first step in raisawgareness and changing attitudes about
the injustice of marital rape. While marital rapself has not been eliminated in these
countries, governments have at least taken a stegdognize it as a violation of a
person’s rights and declared it a criminal act.lieidwareness and knowledge that marital
rape is a crime for which husbands may be prosdcca@ be an effective deterrent to
marital rapé:

The following sections will first outline the natand prevalence of marital rape, and then
discuss the current status of marital rape undelaydan laws. The remainder of the
paper will present information about marital raped around the world.

Types of marital rape

Generally, researchers have classified marital nafgethree types: battering rape, force-
only rape, and sadistic / obsessive rape.

The first type is‘battering rape”, which describes the experience of women who fee t
victims of physical beatings and forced sex, oftembined with verbal degradation. Far
more force than necessary is used to overcomewingiims and the forced sex appears to
be just one part of the hostility. The sexual aksaay occur during or after the battering.

A second and equally common type of marital rap&asce-only rape”, in which the
husband uses only as much force as is necessaogtoe his wife into sex. This coercion
often involves just using his greater weight, siaed strength to hold her down. It
sometimes includes twisting an arm behind her lmadiolding a pillow over her face. As
terrifying as such bodily force can be, the hustampdirpose does not appear to be the
infliction of physical injury, but rather the espowering of resistance. Although marital

! For example, one article from the United States dissumsénterview with Ross, a businessman who used
forced sex as a weapon against his wife. The articlérnuas, “Ross admits that had spousal rape been a
crime for which he could have been prosecuted at thedirtieés act, he probably would have resisted the
forced encounter”. Lisa R. Eskow (1996), “The Ultimate Y&¥: Demythologizing Spousal Rape and
Reconceptualizing Its Prosecutio®tanford Law Review8, 677-709.

2 Sarah M. Harless (2003), “From the bedroom to the courtrtmevimpact of domestic violence law on
marital rape victims”, 35 Rutgers L. J. 305; Raquel Kelyrigergen (1999), “Marital Rape”, VAWNet
Applied Research Forum, http://www.vaw.umn.edu/documemsigimrape/mrape.pdf
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rape and domestic violence are often astmktiathe existence of “force-only rape”
demonstrates that marital rape must be viewed @soblem distinct from domestic
violence.

At the brutal end of the continuum ‘igbsessive rape; which is the least prevalent but
most cruel. The husbands tend to be hypersexedgenser and often involved with
pornography. The victim's suffering often becomessaurce of pleasure for the
perpetrator. The victims of obsessive rapes ardllimgvparticipants who are forced into
sex without their consent and despite their rest&a

Marital rape statistics

Statistics demonstrate that most of the rapesatair in Malaysia and around the world
are not perpetrated by strangers. For examplajdy stonducted on 133 sexual offenders
at Kajang and Sungai Buloh prisons found that @96 of sexual offenders committed
those offences against strangers. The remainingbaumf sexual offences, 80%, were
against victims known to the offenders: 30% agaifinehds, 23% against daughters, 16%
against relatives, 8% against neighbours and 1.§&nst siblings. These statistics are
echoed in a 1999 Australian study in which 80 petroé all victims knew the offendér.
An All Women’s Action Society (AWAM) study reporthat between 2000 and 2002,
52% of women who had been subjected to domestlende had been forced into sex by
their husbands and, physical force was used dwengal intercourse. Similar statistics
were also seen in the Women’s Aid Organisation (WWAQ@tional Research on Domestic
Violence (1989-1992).

Women who are raped by their husbands are likelgetodaped many times — often 20
times or moré.In a 1999 Australian study, 47% of marriede/ factomarried women had
been victimised two or more times, compared with618 never married victim§One
study in the United States found that stranger sapeivors reported an average of 1.3
rapes each while women raped by husbands or exahdshreported an average of 13.2
rapes each.

% zarizana Abdul Aziz, “Family Cannot be a Place ablé¢nce”, WCC Penang, 16 September 04,
http://www.wccpenang.org/Family%20cannot%20be%20a%20place%20sfétence.htm

“ Denise Lievore (2003), “Intimate Partner Sexual Assdiie Impact of Competing Demands on Victims’
Decisions to Seek Criminal Justice Solutions”, Australizstitute of Criminology,
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Studies have found that wives who experience bbiysipal and sexual abuse such as
marital rape have higher levels of psychologicabpgms than wives who have only been
battered. These effects are elevated partially because womenare victims of marital
rape are assaulted, often repeatedly, by thoseahey presumably trusted. Furthermore,
these assaults often take place in the intimate“sai@” space of the home. As is often
mentioned in marital rape discussions, when a wormaaped by a stranger, she has to
live with the memory of the rape; when a womarejsed by her husband, she is forced to
live with her rapist® The shock, terror, and betrayal experienced bye rajstims
generally are often exacerbated rather than médyaby the marital relationship.
According to research, women who had been rapethéy husbands reported greater
negative long-term effects (including sexual dystion and the inability to trust men and
or form intimate relationships) than victims of asthper kind of rapé?

Current Malaysian Law

Under current Malaysian law, Section 375 of the dPdbode (Act 574) provides that
“sexual intercourse by a man with his own wife bynarriage which is valid under any
written law for the time being in force” it rape, but rather is axceptiorto the offence
of rape. Hence men cannot be prosecuted for madts and women do not have an
inherent right to refuse their husbands.

The marital rape exception in the Penal Code ¢ &aderive from British common law,
particularly from the writings of an early Britighrist by the name of Sir Matthew Hale.
He wrote in theHistory of the Pleas of the Crowmpublished in 1736: “The husband
cannot be guilty of rape committed by himself ugos lawful wife, for by their mutual
matrimonial consent and contract, the wife hathegiwp herself in this kind unto her
husband, which she cannot retratt.”

Further, wives were traditionally viewed as propeAccording to Blackstone's common
law “unities” doctrine, a husband and wife mergedioia single legal entity upon
marriage, with the husband assuming complete cootrbeir joint existence. The unities
doctrine thus “legitimated the propertization ofmen through marriage™®

The British marital rape exception was codified Malaysia’s Penal Code and has
remained to this day. Because of the marital rapeion in the Penal Code, marital rape

® Jennifer Bennice and Patricia Resick (2003), “Maritmp& History, Research, and Practice’guma,
Violence, & Abuséd(3), 228-246, citing J.A. Bennice, P. Resick, M.B. Mectigand M. Astin (2003),
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Shields, P.A. Resick, & C.R. Hanneke (1990), “Victinignarital rape”, in R.T. Ammerman & M. Hersen
(Eds), Treatment of family violend@p. 165-182), New York: Wiley ; M.A. Whatley (1993), “Faetter or
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is also excluded from the Domestic Violence Act 49®%art (c) of the definition of
domestic violence under the Domestic Violence Aeids:

“domestic violence” means compelling the victimfloyce or threat to engage in any
conduct or act, sexual or otherwig®m which the victim has a right to abstain

Because women do not have a right to abstain froroefl sexual intercourse under
section 375 of the Penal Code, marital rape dogsitneithin the definition of domestic
violence and cannot be prosecuted as a crime. Tfthegnly when marital rape is coupled
with other physical violence that the crime of detieviolence arises, and the crime is
not the rape itself, but the other physical viokeria effect, Malaysian laws do not allow a
husband to beat his wife, but they allow him toerapr.

Of the three types of rape, force-only rapes agentiost difficult to prosecute due to lack
of injury and corroborating evidence. This categaly rape is currently the most

acceptable in the eyes of the law since theretenafio accompanying physical violence
that could be used to charge the husband with crimeoked in the Domestic Violence

Act. It is the wives who are victims of force-ongpe who would be most empowered by
clear recognition of their autonomy and right tif-sletermination through removal of the

marital rape exception.

SUHAKAM’s (Human Rights Commission of Malaysia) esmt proposal to the
Parliamentary Select Committee to recognise maridge as a penal offence drew
opposition from some Muslim religious leaders whaidt that this additional right to
women was due to “Western influence” and was agjdivesintent of God. But Islam is a
religion of peace that requires Muslims to uphalenian dignity and abhors violence and
cruelty against womeH. Rape is not sex, but a form of violence and cyuiiat should
not happen to any woman, outside or within a mgeria

A comparative analysis of marital rape law reform

Marital rape is recognised as a crime in many aistaround the world, including
Albania, Algeria, Belgium, Canada, Denmark, Frandgermany, Ireland, Italy,
Mauritania, Norway, Scotland, South Africa, Swed&uanisia, the United Kingdom and
all 50 states in the United Staf@dn the Asia Pacific, Australia, Hong Kong, Japhiew
Zealand, the Philippines, Taiwan, Vietnam, and meséntly Indonesia have criminalised
marital rape, generally through removal of the mahriape exception. Australia and New
Zealand wrote a definition of marital rape into laout 20 years ago, and the other
countries’ legislative changes have been more te€ina’s rape laws do not technically
include an exception for rape within a marriageouthh they have sometimes been
interpreted to exclude marital rape. In May 200Be TSupreme Court of Nepal has

1 Zarizana Abdul Aziz, “Family Cannot be a Place of Violen&CC Penang, 16 September 2004,
http://www.wccpenang.org/Family%20cannot%20be%20a%20place%20sfétence.htm

5 The Society for the Scientific Study of SexualityyHat Social Scientists Know...: about Rape”
http://www.sexscience.org/publications/index.php?categorft4@&subcategory id=335
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declared that husbands who force their wives t@ts®x can now be charged with rape.
Aggressive lobbying for similar changes is curngtaking place in Pakista.

One recent development in this area took place Andlist 2004 when the Seoul, Korea,
Central District Court decided that sexual actsncanbe demanded by force, even
amongst married couples. It found that the “sexaradice must not be infringed upon
between married persons,” and in doing so proviegal basis for punishing marital rape
in the same way as rape in other situations. That'sodecision runs counter to a
judgment by the Korean Supreme Court, which in 18&id that forced sex was not rape
when between a husband and wfelhe Court distinguished this case from the 1970
Supreme Court case because the husband stoppédEpenetration, thus the case was
about sexual abuse and not marital rapese™

On 15 September 2004, Indonesia enacted a donwslignce law that effectively bans
marital rape through criminalisation of “forced froonsensual] sexual relations” within a
household. Although the bill does not mention tledv‘rape”, courts could interpret this
provision to mean that marital rape is now a crithe.

The following represents a brief overview of mdrtge laws in several countries in Asia
and around the world.

Australia

By 1991, every state in Australia had abolishedntfagital rape exception. That year, the
High Court considered the issue of marital rapB mL(1991), BFW at 860, and rejected
the defendant’s argument that the immunity cordtictvith a Commonwealth law that,

when enacted, allowed marital intercourse withamsent*

Researchers in Australia have found that rapes dttethby strangers are far more likely
to be reported than rapes committed by acquainsarfdends, or partnefé.One 1999
study found that “assault not involving injury aasisault perpetrated by a current partner
were less likely than other types of assault todperted [to police]
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China

The PRC law provides: It is a crime “to rape wométh force, threat or other mearf$.”
The law has never had an explicit exception for rrage, nor does it provide an
explanation of what constitutes rape in marriagem& Chinese legal scholars believe that
the rape laws do not shield husbands from prosmusfi In practice, however, the record
is much more complicated.

Hong Kong

In 2000, the Hong Kong Special Administrative Reg{8AR) government began public
consultation on whether and how the marital rapeeption embedded in its British-
derived laws should be eliminatétThe relevant portion of the law, Section 118(3}haf
Crimes Ordinance, reads:

A man commits rape if (&) he has unlawful sexugraourse with a woman who
at the time of the intercourse does not conseitt &md (b) at that time he knows
that she does not consent to the intercourse oishreckless as to whether she
consents to it.

The term “unlawful sexual intercourse” was traditly interpreted according to British
law, thus incorporating the Hale doctrine that repenot occur within a marriage.

On 4 July 2002, the Hong Kong Legislative Counailemded the rape laws by enacting
two provisions that expand the meaning of “unlaw$eixual intercourse” to include
marital intercourse:

117(1B) For the avoidance of doubt, it is declambet for the purposes of
sections 118, 119, 120, and 121 and without afigcthe generality of any
other provisions of this Part, ‘unlawful sexualentourse’ does not exclude
sexual intercourse that a man has with his wife.

118(3A) For the avoidance of doubt, and withoutitimy the generality of
any other section, it is declared that in subsectt{8)(a), ‘unlawful sexual
intercourse’ includes sexual intercourse betweénisband and his wife.

It is unclear the extent to which these provisitrave been used in the Hong Kong
criminal justice system.

Indonesia

Indonesia is the latest nation to adopt a domestience bill, which includes a provision
that could be interpreted to criminalise maritgdga This provision states that the penalty

24 i Dun, “A Discussion Caused by Marital Rape”, WomerCbfna website,
http://www.womenofchina.com.cn/WOC/ShowArticle2.asp?ID=1237ddePage=2&BigClassld=7
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%6 Chiu Man-chung (2004), “Contextualising the Rhetoric of Se¥i@lkence in Hong Kong”,China: An
International Journa2(1), 83-107.
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for forcing another person in the same householthaee sex with a person is a jail
sentence ranging from 4 years to 15 years; orearmging from Rp12 million to Rp300
million. Although it does not mention marital ragsther to include or exclude it, a judge
could interpret it to include rape within a mareagThe victim alone can initiate
proceedings without any other witnesses. Prior te é€nactment of the bill, 5,934
complaints of violence against women — not maragle or even stranger or acquaintance
rape — were reported to the police in 2603 he bill was enacted by the Indonesian
Parli%;nent on 15 September 2004 and is scheduled wgigned by the president later in
2004

Japan

Japanese law makes no distinction between spoapal and any other form of rape.
Article 177 of its Penal Code defines the act pkras:

'A person who, through violence or intimidation, Isagual intercourse with a
female person of not less than thirteen (13) yeamge commits the crime of
rape and shall be punished with imprisonment atédrlabour for a limited
term of not less than two years. The same shallyajgpa person who has
sexual intercourse with a female person undereélint(13) years of ag&.

Mauritania

Spousal rape is illegal under Mauritania’s rapest3w

New Zealand

In New Zealand, the marital rape exemption was ighetl in 1985 when the present
Section 128 to the Crimes Act, 1961 was enacted-seation (4) now provides that a
person can be convicted of sexual violence in m&spksexual connection with another
person notwithstanding that they are married atithe the sexual connection occurred.
Further, the fact that the parties are marriedawehbeen in a continuing relationship will
not warrant a reduction in sentenRev. D. (1987) 2 NZLR 272 (CA). There is now,
therefore, no distinction iprinciple to be drawn between sexual violation arriage and
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outside of marriag New Zealand provides for a maximum penalty of 2farg’
imprisonment for having sex with anyone, includggpuses, without consent.

Philippines

The Anti-Rape Law, RA 8353, signed on 30 Septem®87, broadened the definition of
rape and reclassified it as a crime against peraadsnot just against chastity. The law
allows for marital rape but provides that the "sthgent forgiveness by the wife as the
offended party shall extinguish the criminal actionthe penalty." If the marriage is
proven void, however, the crime and the penaltyi stut be extinguished® A twin law,
RA 8505, the Rape Assistance and Protection Acs, eveacted in 1998 to provide a rape
shield ruling out use of the sexual history of theim in court and protective measures
for rape survivors?

Taiwan

In Taiwan, courts recognise the right of a womasue her husband for rape or assault if
she is forced into sex against her will. In 199@, Taiwan government passed legislation
that permits the prosecution of the crime of raptheut requiring the victim to press
charges. According to a law passed in 1997, rapés tno longer are public unless the
victim consents. The Code of Criminal Proceduraldigthes the punishment for rape as
not less than 5 years' imprisonment, and thoseicaavusually are sentenced to from 5 to
10 years in prison. There were 2,042 cases of capexual assault reported in 1999. A
total of 627 persons were indicted for the crimeapfe and 197 were convict&d.

Tunisia
Marital rape is a crime under the Penal Code ofi§ian®
United Kingdom

The marital rape exemption was abolished in itgetytin 1991. The House of Lords held
in R.v. R37 (1992) 1 AC 599, (1991) 4 All ER 481 (HL) that thée that a husband could
not be guilty of raping his wife if he forced herltave sexual intercourse against her will
was an anachronistic and offensive common-lawdigtivhich no longer represented the
position of a wife in present-day society, and titashould no longer be applied.
Corresponding amendment to the statutory law wadenthrough Section 147 of the
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Criminal Justice and Public Order Act, 1994. Thisgment was also affirmed by the
European Court of Human Rights in the decisioB\fv. UK (1996) 21 EHRR 36%

Despite the fact that the relationship betweenvibém and the offender is one of the
sentencing factors, the chair of the British Secitem Advisory Panel stated that:
“Sentencing practice does appear to be more lemiben the victim and offender were
known to each other.” This same sentencing paneased a report calling for courts to
deal with intimate rapes the same way as strarggasrand an eight-year minimum jail
term for horrific rapes”’

United States

In the United States, rape laws are governed byrithieidual states, not by the federal

government. On 5 July 1993, marital rape becamenaecin all 50 states under at least
one section of the states’ sexual offence codeseftleeless, in 33 states, there are still
some exemptions given to husbands from rape prtosact when she is unable to

consent (eg. she is physically or mentally impairettonscious or asleeff).

In the United States, studies in the mid-1990s esiggl that marital rape accounts for 25
percent of all rapes, and that one-third to oné-biabattered women are raped by their
partners at least once. Studies from the UniteteStadicate that only 2 percent of rape
reports are false reports, the same as for most &tony crime4?

Vietnam

Although not specifically or individually mentionathder the Penal Code, marital rape
can be addressed under general provisions.

Conclusion

Marital rape is an extremely serious crime, prevabaroughout Western and Eastern
societies. Women who experience rape in marriagerswsevere physical and

psychological trauma from the abuse, which is oftgpeated many times. In Asia and
around the world, many countries have abolishedntizgital rape exception, thereby
providing for the possibility of prosecuting husbarwho rape their wives. This has been
extremely important symbolically in these countri@s it demonstrated the government
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and society’s evolving respect for women and thedrte protect women from all forms of
violence.

The symbolic value of abolishing the marital rapeception is extremely high.
Eliminating the exception sends a clear signal &mgt rape — within or outside a marriage
— is inherently wrong and unacceptable in a modeaniety.
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